IN THE COURT OF APPEALS

AT KNOXVI LLE FILED

February 4, 1998

ecil Crowson, Jr.
KNOX C"W\K:ER\FAppe||ate Court Clerk

C. A NO D3A01-9/09- 00425

UNDERGROUND |1, INC., d/b/a
THE BO LER ROOM

Plaintiff-Appellant

HON. SHARON BELL
CHANCELLOR

VS.

THE CI TY OF KNOXVI LLE,
TENNESSEE; VI CTOR ASHE, MAYOR
OF KNOXVI LLE; PHI LI P KEI TH,

CH EF OF KNOXVI LLE PCLI CE
DEPARTMENT; LARRY COX; | VAN
HARMON, CARLEEN MALONE;, NI CK
PAULI S; W LLI AM PONELL; JACK C.
SHARP; ED SHOUSE; JEAN TEAGUE;
AND GARY UNDERWOCD, | N THEIR
OFFI CI AL CAPACI Tl ES,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
) REVERSED AND REMANDED
)
)
)
)
)
)
)
)
)
)
)

Def endant s- Appel | ees

JEROLD L. BECKER & SAMUJEL W BROW, Lockridge, Becker & Val one,
P.C., Knoxville, for appellant.

THOVAS VARLAN, Knoxville Cty Law Director, CHARLES SWANSON and
WLLIAM A MYNATT, JR, Knoxville for appell ees.



OP1 NI ON

McMurray, J.

In this action the plaintiff-appellant (plaintiff) challenges
the validity of an ordinance of the Gty of Knoxville which
prohibits the practice of "brown bagging” (bringing your own
al cohol i c beverage) into restaurants, clubs and busi nesses between
the hours of 1:00 a.m and 6:00 a.m Mnday through Saturday and
1:00 am to 12:00 p.m on Sundays. It further makes it unl awful
for businesses of any kind to permt or allow any custoner to
"bring in, carry, possess, or consune beer or al coholic beverages"
during specified tinmes as set out above. The proprietors of the
desi gnat ed pl aces are al so prohibited fromselling any non-intoxi -
cating beverages to be mxed with and/or consunmed with al coholic
beverages between the designated tines. The trial court upheld the

validity of the ordinance. W reverse the trial court.

The ordinance in question is found in Section 4.2 of the

Knoxville City Code which provides in pertinent part as foll ows:

il I That Section 4.2 be enacted to the City Code

of the City of Knoxville to read as foll ows:

btrtirr Lol This section shall nake the unregul ated
possessi on and consunption of beer and
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al coholic beverages in restaurants, clubs
and busi nesses between the hours of 1:00
a.m and 6:00 a. m Monday Through Sat urday
and 1:00 a.m to 12:00 p.m on Sundays

unl awf ul .

(a) It is unlawful for any restaurant, club or
any other business of any kind to permt
or allow any custoners, patrons or

invitees to bring in, possess, or consune
beer or al coholic beverages inside or on
the prem ses between the hours of 1:00
a.m and 6:00 a. m Monday Through Sat ur day
and 1:00 a.m to 12:00 p.m on Sundays
which were not sold by the restaurant,
club or business as set forth in
subsection (c).

(b) It is unlawful for any restaurant, club or
any ot her business to sell any non-intoxi-
cating beverages to be mxed with and/or
consumed with alcohol beverages between
the hours of 1:00 a.m and 6:00 a.m
Monday Through Saturday and 1:00 a.m to
12: 00 p. m on Sundays which were not sold
by the restaurant, club or business as set
forth in subsection (c).

(c) This section does not prohibit any
busi ness which possesses a valid beer
permt or alcoholic beverage |icense from
selling such beverages to its consuners
during such hours authorized by the |aws
of the State of Tennessee and ordi nances
of the Gty of Knoxville.

* * *

The plaintiff states its issues as foll ows:

1. The Trial Court erred in ruling that Gty of
Knoxville had the inherent power to enact the
Knoxville "Anti-Brown Baggi ng" ordinance, as the
State of Tennessee has entirely preenpted t he power
to regul ate al coholic beverages, pursuant to its
statutory "dual regulatory plan."
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2. The Trial Court erred in ruling that Defendant Gty
of Knoxville's exercise of its police power in
enacting the "Anti-Brown Bagging ordinance" was
lawful, as said ordinance is arbitrary and
unr easonabl e, discrimnatory, and oppressive wth
respect to the Plaintiff/Appellant.

Qur standard of review is de novo upon the record, with a
presunption of correctness of the findings of fact by the trial
court. No presunption of correctness attaches to concl usions of

aw. See Adans v. Dean Roofing Co., 715 S.W2d 341, 343 (Tenn

App. 1986). Unless the evidence otherw se preponderates agai nst
the findings, we nust affirm absent an error of law. See Rule
13(d), Tennessee Rul es of Appellate Procedure. If the plaintiff is
entitled to a judgnent, appellate courts have a duty to render
judgnments which the |ower court should have rendered. See e.

Tooney v. Atyoe, et al, 32 SSW 254 (Tenn. 1895), and Perry v.

Carter, 219 S.W2d 905 (Tenn. 1949). See also Rule 36(a),

Tennessee Rul es of Appell ate Procedure.

We first should point out that "al coholic beverages"” and beer
are not, under the law, synonynous. "“Al coholic beverage" or
"beverage" nmeans and includes al cohol, spirits, liquor, w ne and
every liquid containing alcohol, spirits, wne and capable of
bei ng consuned by a human bei ng, other than patented nedici nes or
beer where the latter contains an alcoholic content of five

percent (5% by weight, or less. T.C A 8 57-4-102. W should



enphasi ze that the term"club” is statutorily defined in the same
section of the Code. T.C A Title 57, Chapter 3 governs |oca
option and traffic in intoxicating |iquors. "Alcoholic beverage"

or "beverage" is defined in T.C.A 8 57-3-101 as fol |l ows:

Pl nibs bbbttty - (a) Whenever used in this
chapter, unless the context requires otherw se:

(1) (A) "Alcoholic beverage" or "beverage"
nmeans and includes al cohol, spirits, |iquor,
wine and every liquid containing alcohol,
spirits, wi ne and capabl e of bei ng consuned by
a human being, other than patent nedicine or
beer where the latter contains an al coholic
content of five percent (5% by weight or
| ess. Not wi t hst andi ng any provision to the
contrary inthis title "al coholic beverage" or
"beverage" also includes any liquid product
containing distilled al cohol capabl e of being
consuned by a human being, manufactured or
made with distilled al cohol irrespective of
al cohol content. Notwi t hstanding the
provisions of this definition, products or
bever ages contai ning | ess than one hal f of one
percent (0.5% al cohol by volume, other than
W ne as defined in this section, shall not be
subj ect to regulation or taxation pursuant to
chapters 1-6 and 9 of this title.

It is apparent that the General Assenbly has elected to
retain substantial, but not exclusive, control over and regul ation
of al coholic beverages. To inplenment and exercise control over
al coholic beverages the General Assenbly created the Alcoholic
Beverage Conmmi ssi on. Under "local option," counties and
muni ci palities are enpowered to submt the question of permtting

the manufacture, recei pt, sal e, st or age, transportation,



di stribution and possession of alcoholic beverages wthin the
territorial limts of each. T.C A § 57-3-106. The state has
retai ned, through the powers del egated to the Al coholic Beverage
commi ssion, the |licensure and adm ni stration of the | ans contai ned
in Chapter 4, Title 57, parts 1-3. T.C.A 8 57-4-201(a)(2)

provi des as foll ows:

(2) The conm ssion shall nmake regul ati ons, not
i nconsistent with this chapter for clarifying, inter-
preting, carrying out and enforcing the terns of this
chapter, for ensuring the proper and orderly conduct of
busi ness by |icensees, and for regulating the proper
advertising of acoholic beverages by |icensees.

No authority has been expressly delegated to nmunicipalities
to regulate, license or otherwise control the operation of
busi nesses relating to al coholic beverages as opposed to beer.
Wt hout question, authority over beer and other beverages not
falling within the definition of "alcoholic beverage" nay be

controlled and regul ated by | ocal governnental agencies.

W are not willing to state, however, that the State has
preenpted the entire field of control and regul ati on of al coholic

bever ages. In H& L Mesengers, Inc. v. Gty of Brentwod, 577

S.W2d 444 (Tenn. 1979) the Suprenme Court stated:



The City of Brentwood was organi zed, and operates
under, the UniformdC ty-Manager Comm ssion. Sec. 6-1801,
et seq., T.C.A By 8 6-1901(22), the city is authorized:

To define, prohibit, abate, suppress, prevent, and
regulate all acts, practices, conduct, business,
occupations, callings, trades, uses of property and al
ot her things whatsoever detrinmental, or liable to be
detrinmental, to the health, norals, confort, safety,
conveni ence, or welfare of the inhabitants of the city,
and to exercise general police powers.

This broad statutory conference of power does
nothing nore than (1 [ f| (0t peve i b v lbet relbifing |
Lot pe it prrtrd bbby b Terrgvvrt v bbbty
(Enmphasi s ours).

The right to exercise the police power is an
attribute of sovereignty, necessary to protect the
public safety, health, norals, and welfare, and is of
vast and undefined extent. Davis v. Allen, 43 Tenn. App.
278, 307 S.W2d 800 (1957). In exercising this right,
muni ci palities have w de discretion and broad powers.
Porter v. Paris, 184 Tenn. 555, 201 S.W2d 688 (1947).

We find further guidance fromthe foll ow ng:

State and local governnents possess an i nherent
power , i.e. police power, to enact reasonabl e
| egislation for the health, safety, welfare, norals, or
conveni ence of the public. See Nashville, C& St. L. Ry.
v. Walters, 294 U S. 405, 55 S. C. 486, 79 L. Ed. 949
(1935); Estrin v. Mss, 221 Tenn. 657, 430 S.W2d 345,
348 (Tenn. 1968), appeal dism ssed, 393 U S. 318, 89 S.
Ct. 554, 21 L. Ed. 2d 513 (1969); State v. Sowder, 826
S.W2d 924, 927 (Tenn. Crim App. 1991), appeal
di sm ssed, (Tenn. 1992), cert. denied, 510 U S. 883, 114
S. C. 229, 126 L. Ed. 2d 184 (1993). (Enphasis ours).




Martin v. Beer Bd. for Dickson, 908 S.W2d 941 (Tenn. App

1995) is also instructive as it relates to the interpretation of

muni ci pal ordi nances:

The courts presune that ordinances enacted in
accordance with a local government's police power are
valid and constitutional. R vergate Wne & Li quors, Inc.
v. Gty of CGoodlettsville, 647 S.W2d at 634. Thus,
persons challenging an ordinance on substantive due
process grounds have the burden of proving that the
ordinance is not reasonably related to a wvalid
government al purpose. Rivergate Wne & Liquors, Inc. V.
Cty of Goodlettsville, 647 S.W2d at 634; Fritts v.
Wal | ace, 723 S.W2d at 950.

W are of the opinion that, in this case, as in Mrtin,
supra, the plaintiffs have failed to carry their burden of proving
that the ordinance is not reasonably related to a wvalid
governnental  purpose. This conclusion, however, is not

di spositive of this appeal.

The ordi nance, under consi deration here, places the onus upon
the proprietor of an affected business to ascertain whether his
custoners are in possession of alcoholic beverages upon entering
t he business prem ses. Intent or knowl edge that a custoner is in
possessi on of alcohol is not a part of the ordinance. Therefore,
si npl e possession by a patron of an al coholic beverage or beer on
the prem ses of the business subjects the proprietor toliability.

In addition, the phrase "non-intoxicating beverages to be m xed



wi th and/or consunmed with al coholic beverages,” is a prohibition
that is so broad that it enconpasses all potable 1iquids,
including water. Literally construed, the ordi nance requires the
business to ascertain the intended use of a non-intoxicating
beverage before a sale can be nmade to the consuner. Again, no
intent or know edge is required on the part of the business to
constitute a violation. W are of the opinion that the ordinance,
as witten, is overly broad to the extent that it is unduly and

overly vague.

The principles guiding wus concerning vagueness are

established by Davis-Kidd Booksellers, inc. v. MWerter, 866

S.W2d 520 (Tenn. 1993):

The standard normally used in determning if a
statute i s vague, i s whether "nen of conmon intelligence
must necessarily guess at its neaning.” See, e.q.,
Broadrick v. klahoma, 413 U.S. 601, 607, 93 S. C.
2908, 2913, 37 L. Ed. 2d 830 (1973); Leech, 582 S.W2d
at 746. [Leech v. Anerican Booksellers Ass'n, Inc., 582
S.wW2d 738 (Tenn. 1979)]. If a statute is to avoid
unconstitutional vagueness, it nust "define the crim nal
offense with sufficient definiteness that ordinary
peopl e can understand what conduct is prohibited and in
a manner that does not encourage arbitrary and
di scrimnatory enforcenent." Kolender v. Lawson, 461
U S 352, 358, 103 S. Ct. 1855, 1858, 75 L. Ed. 2d 903
(1983)(citations omtted).

Al t hough t he doctrine focuses both on actual notice
tocitizens and arbitrary enforcenent, the Suprene Court
has recognized that the nore inportant aspect of the
vagueness doctrine is not actual notice, but the other
principle element of the doctrine - [t (¢t iirereit (il
ol bt vt bbb e byt re et I




il t, See Smith v. Goguen, 415 U. S. at 574, 94 S.
Ct. at 1247-1248. (Enphasis ours).

The ordi nance does not establish mniml guidelines, or for
that matter, any guidelines for its enforcenent. W are greatly
I nfl uenced in reaching our conclusion by the testinony of the

defendant, Philip Keith, Chief of the Knoxville Police Departnent.

Upon exam nation by the plaintiff, the follow ng questions

wer e asked and Chief Keith gave the indicated responses.

Q The question is: Chi ef, under your reading and
application of Section 4.2A, what is a club res-
taurant or other business going to have to do to
make sure it does not permt or allow brown bagging
of alcohol or beer to be conducted on their
prem ses?

A Vel |, one, they woul d have to ask t he peopl e com ng
in, if they visibly can see packages contai ning
al coholic beverages, not to bring themin. That
woul d be what we think a prudent person would say
—would do. Secondly, as nuch as we do today in
all regulated establishnents, we coach and warn
operators and nmanagers what is a violation and if
it is persistent or there's a pattern or there's a
di rect denonstrati on of contenpt for the ordi nance,
then we nove to a different direction.

Q So, therefore, it is your understanding then
Chief, that with respect to every restaurant in
this town that is opened past one a.m, every
restaurant, every night club, every business, that
they are going to have to ask every patron on the
prem ses whether or not they are carrying a flask
of al coholic beverages or a bottle of beer; is that
correct?
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You mght have it posted, much like we do wth
firearns i n al cohol -servi ng establishnments, that no
al cohol i c beverages are permtted to be brought in
after one o' clock. That would be a reasonabl e and
prudent request.

And what about if people conme on to the prem ses
bef ore one o' cl ock, can they brown bag before one
o' cl ock?

Yes.

And what happens if someone is on the prem ses at
12:30 with a brown bag of al coholic beverage and
stays on the prem ses past one o' clock, nust they
then be asked to dispose of that, that brown bag
liquor, in order not to be in violation of this
or di nance?

Since they can't bring it in, if they are in
possession of it, | would assune that that woul d
require themto nove it to a different |ocation
than on the prem ses thensel ves.

Wll, wth respect to if soneone cones to a
restaurant with a bottle of wine in a brown bag and
that restaurant allows them to serve that w ne
prior to one a.m, at one a.m nust that restaurant
then confiscate that bottle or tell the person they
must have to put the bottle away or have to | eave
the premises in order to be in conpliance with the
or di nance?

| think they woul d have to take sonme steps to gain
control of the beverage. They check coats at many
restaurants, |I'm sure they can check a bottle of
unfini shed w ne.

Soinitially, then, the requirenent, as you see it,
is that there has to be a notice placed on all

establ i shnments, restaurants, ni ght cl ubs, and
busi ness opened past one a.m that prohibits brown
baggi ng esentially and that, nunber two, | believe

you said that the owners of these establishnents
must ask all custoners if they are carrying these
beverages; is that correct, sir?

If they see themcarrying themafter one o' cl ock.
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If they don't see them carrying them nust they
engage in a search in order to protect thenselves
so as not to have been found permtting or all ow ng
t hese beverages to be on the prem ses?

No, | don't think that is — | think that is
unr easonabl e.

Now, as to the establishnments which operate after
one o'clock in the norning, is it your contention
that underneath this statute that there is no
requirenent of a search or a frisk and that if
sonmeone shoul d consune a brown bag beverage after
one a.m and the proprietor of the establishnment
di d not know that they brought it on the prem ses,
that there woul d be no violation of this ordi nance?

That's not the intent. What we would say if an
officer witnessed that, the officer would advise
t he manager or the bartender who was serving the
m xer what was taking place and woul d expect them
to take reasonable action to secure the al coholic
beverage or ask the patron to depart.

Wll, a followup question: Are you saying that
the first viewor the first drink is for free, in
other words, if a police officer is on the

prem ses, sees sonebody pull out a flask, then the
owner is told to have that person renove the
beverage before they be cited underneath this
or di nance?

No, there would be other factors involved, the
officer's know edge of the establishnment, whether
there was a pattern of abuse, a nunber of issues
i ke that.

So the discretion to enforce the statute woul d not
be based upon the |anguage of the statute but
rat her upon the actions of the policer in terns of
his or her know edge of the establishnment; is that
correct?

That' s what the ordi nance requires.
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Chief Keith's testinony further continues along the Iines set
out above. In sum and substance, the testinony reflects that
whether a citation is issued is in the officer's discretion. W
are of the opinion that if the Chief of Police is unable to
articul ate any objective guidelines to be followed i n enforcenent
of the ordinance, then it nust be assuned "that ordinary people
can [not] understand what conduct is prohibited and in a manner
t hat does not encourage arbitrary and di scri m natory enforcenent.”
Further, it is inpermssible to allow an ordi nance to be enforced
at the discretion of an individual police offier. Thus, the

ordi nance fails the standard set out in Davis-Kidd, supra. "Men

of common intelligence nust necessarily guess at its neaning" and
the ordinance is unacceptably vague for failure to "establish

mninmal quidelines to govern |aw enforcenent." Further, we

believe that the ordinance, as witten is unreasonable and
oppressive as applied to the affected businesses. In Rivergate

Wnes, supra it is said:

Wi | e recogni zing the broad powers of the state -
and nuni cipalities exercising power pursuant to statute
- torestrict, regulate, or to prohibit altogether, the
sale of liquor, the court held that, however absol ute
the police power may be, the exercise of that power is
subject totheinpliedlimtation of reasonabl eness. The
police power does not include the authority to
pronul gat e and enforce regul ati ons whi ch are
unr easonabl e, oppressive or discrimnatory.

R vergate Wnes at page 171
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We do not nmean to inply that there can be no regul ation of
brown bagging. Odinances regulating the sale of alcoholic
beverages have been consistently upheld where they bear sone
relationto alegitimate i nterest protectable by the police power,
and the regulation is not unreasonable or oppressive as to the

|icensee. Rivergate Wne and Liquors v Goodl ettsville, 647 S. W 2d

631 (Tenn. 1983); Metro Governnent of Nashville and Davi dson

County v. Martin, 584 S.W2d 643 (Tenn. 1979). It has been held

permssibletolimt the issuance of liquor licenses to one famly

to two licenses, Parks v. Allen, 426 F.2d 610 (1970); and to

prohibit a licensed retailer fromselling chilled or refrigerated

al cohol i c beverages, Rivergate Wne & Liquors v. Goodlettsville,

647 S.W2d 631 (Tenn. 1983).

There is no question but that a l|ocal governnent has a
legitimate interest in dimnishing the nunber of incidents of
publ i ¢ drunkenness and t he nunber of intoxicated drivers operating

within the city limts. See R vergate Wne & Liquors v.

Goodl ettsville, 647 S.W2d 631 (Tenn. 1983). This interest is

furthered by ordinances which regulate the sale of beer for
on-prem ses consunption, of which the anti "brown bagging"
ordinance is a part. For exanple, Metropolitan Code of Laws,
Section 5-1-18. 3 provides that permits to sell beer for on-prem se
consunption shall not be i ssued except to establishnents that have

seating capacity for 25 persons and where neals are regularly
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served. This requirenment increases the |ikelihood of joint
consunption of food and alcohol and thereby |essens the
intoxicating effect of the alcohol consuned on the prem ses.
Metropol i tan Government al so has an ordi nance whi ch prohibits the
sale of beer to any person who 1is already intoxicated.
Metropolitan Code of Laws, Section 5-1-23.3(j). State |aw also
prohibits the sale of m xed drinks, which are only legally sold
for on-prem se consunption, to anyone who is "visibly
intoxicated,”" T.C. A 8 57-4-203. These requirenents evidence an
awar eness on behalf of the governments that the consunption of
al cohol to the point of intoxication inpacts on the general health

and wel fare of the comunity.

In the case of Metropolitan gov't v. Shaw 721 S.W2d 799

(Tenn. 1986), the court in discussing an anti-brown bagging

ordi nance nade the foll ow ng observation

In this case, there is evidence that "brown
baggi ng,” which is generally unregulated, is a prine
cause in incidents of public drunkenness and of drivers
operating autonobiles while under the influence of an
i ntoxi cant. According to Sergeant Wndsor, the police
are required to respond to many nore calls to beer
taverns that permt "brown bagging” than they do to
establishments that "ha[ve] a liquor |icense or ha[ve]
just a plain beer license.”" In Metropolitan Nashville,
sal es of beer nust cease between the hours of 3:00 a.m
to 6:00 a.m except for Sunday norning, when sales are
prohibited from 3:00 a.m to 12:00 noon. There is
evi dence that |icensed beer taverns catering to "brown
baggers,” remain open during the hours beer sales are
prohibited in order to sell mxers to the "brown bag-
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gers" and to provide themw th a place to continue their
dri nki ng.

Shaw, supra, 721 S. W 2d 801.

We find the evidence in Shaw and the evidence in this case to
be strikingly simlar as it relates to the denonstraton of a
legitimate public interest in dimnishing the nunber of incidents
of public drunkenness and the nunber of intoxicated drivers

operating within the city limts.

From all the authorities studied and cited, it is patently
clear that a nunicipality such as Knoxvill e possesses the i nherent
power to enact an ordinance to carry out the intent and purposes
of the ordinance under consideration as stated in its caption
The ordi nance nust be properly drafted and enacted, however, to be
perm ssi bl e. W are of the opinion that the ordinance under
consi deration does not neet the required tests and i s, therefore,

i nval i d.

The purposes and intent of the ordi nance are commendabl e and
are designed to reduce public drunkenness and the operation of
notor vehicle by persons in an alcoholic inpaired condition. No
matter how comendabl e, neritorious or admrable the purposes of
an ordinance are, it is still invalid unless it neets the tests

her ei nbef ore establi shed and set out.
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For reasons stated, we reverse the judgnent of the tria
court and remand the case to the trial court for entry of a
j udgnment consistent with this opinion. Costs are assessed to the

appel | ees.

Don T. McMurray, Judge

CONCUR:

Her schel P. Franks, Judge

WIlliamH |nman, Senior Judge
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